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The purpose of this report is to investigate and 
raise awareness of the problem of abuse of 
pre-trial detention in Poland. Additionally, the 
report contains a set of recommendations that 
may lead to a reduction of abuse. The report 
consists of four main parts: a discussion of 
the laws governing pre-trial detention in Po-
land, a review of the latest available statistical 
data related to this most severe preventive 
measure, and a presentation of the results 
from the in-depth interviews conducted for 
this study. The report shows that the abuse 
of pre-trial detention is a huge systemic pro-
blem, which consists of a number of factors: 
imprecise laws, criminal policy, passivity and 
understaffed courts. 

Main conclusions:
• In the period from 2009 to 2015, there was 

a significant decrease in the number of 
people in detention centers – in 2009 the 
number was 9460, and in 2015 – 4160. The 
downward trend has not lasted. At the end 
of 2021, there were already 11 908 people 
in temporary detention.

• The number of pre-trial detainees relative 
to convicts is increasing. In 2015, 65 664 
people were convicted and 4162 people 
were imprisoned in detention centres. 61 
648 people were convicted in 2021, and 
as many as 8 707 people were tempo-
rarily arrested. In 2021, there were more 
than twice as many detainees in Poland 
as in 2015.

• For years, the effectiveness of prosecu-
tors' requests for pre-trial detention has 
remained at about 90%.

• The number of upheld complaints regar-
ding pre-trial detention is falling drasti-

cally. In 2014, 716 out of 5250 complaints 
were upheld, accounting for 13.6% of all 
complaints. In 2021, the courts granted 
141 of the 5768 complaints filed – a mere 
2.4 percent of the total.

• Arrest hearings for the most part are  
a mere formality, after which 3 months 
of pre-trial detention are ordered. During 
these 3 months, the prosecutor's office 
should collect evidence, but very often 
nothing happens. Courts do not verify 
whether prosecutors have performed, 
automatically extending the period of 
pre-trial detention for additional months.

• As a result, the length of pre-trial detention 
has been a problem in Poland for years, 
confirmed in many judgments of the Eu-
ropean Court of Human Rights (ECtHR).

The abuse of pre-trial detention violates fun-
damental rights and generates enormous 
social costs. Any of us can be harmed by  
a malfunctioning criminal justice system. 

We do not need to accept this. 
We can say “NO” to detention 

lawlessness.

We realize that the problems that lie at the 
root of the abuse of pre-trial detention are 
systemic, while we have to start somewhere. 
That's why the Warsaw Enterprise Institute 
proposes to introduce a series of measu-
res to improve the criminal justice system in  
a simple way. 

Introduction
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1. Introduce legal limits for the maximum 
duration of pre-trial detention based on 
the model of France or the Netherlands.

2. We propose to introduce the criterion of 
the seriousness of the offence. Pre-trial 
detention should only be used in cases of 
serious violent crimes.

3. Treat dismissal for surety as implied and 
detention as a necessity.

4. Reform guidelines for law enforcement 
agencies so that they implicitly apply non-

-custodial preventive measures at the pre-
-trial stage 

5. Apply the rulings of the European Court of 
Human Rights, which include many specific 
safeguards for pre-trial detainees

#PowiedzNieAresztowemuBezprawiu

Enjoy your reading!
Warsaw Enterprise Institute  
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…the use of pre-trial detention is regulated in 
detail by criminal legislation. According to the 
provisions of the Code of Criminal Procedure 
(CCP), preventive measures such as pre-trial 
detention can be used to secure the proper 
course of the proceedings1 only if the evidence 
gathered indicates a high probability that the 
defendant has committed a crime2. 

Importantly, the likelihood of a crime must be 
created by the evidence existing at the time 
of the decision to take a preventive measure. 
It is unacceptable to use preventive measures 
in the hope that during the course of the pro-
ceedings the prosecution will come into pos-
session of evidence that creates a probability 
that a crime has been committed.

In addition to the general basis, we also talk 
about special grounds for pre-trial detention. 
These are:
• Fear of Escape3. The fear of escape must 

not be abstract, but specific and real. The 
fear of escape is supported by such ar-
guments as the defendant fleeing from 
police pursuit, hiding after allegedly com-
mitting a crime or being fired from work, 
acquiring airline tickets or attempting to 
cross the border.

• Fear of forgery4. As with the fear of flight, 
the fear of falsification must not be abs-
tract, but based on concrete evidence. It 
will be forgery to solicit false testimony 
or otherwise unlawfully obstruct criminal 
proceedings. As an example, we can men-
tion the destruction of documents or other 

1 Article 249 section 1 of the Code of Penal Procedure.
2 Ibidem.
3 Article 258 section 1 point 1 of the Code of Penal Procedure.
4 Article 258 section 1 point 2 of the Code of Criminal Procedure.
5 Article 258 section 2 of the Code of Criminal Procedure
6 Article 249 section 1 of the Code of Penal Procedure.
7 Article 259 section 1 of the Code of Penal Procedure.

material evidence relevant from the per-
spective of the proceedings. Falsification, 
by contrast, is not the refusal to give an 
explanation or to change it. 

• Fear	justified	by	the	threat	of	severe	pu-
nishment of the accused5. A fear exists 
when the defendant is charged with a cri-
me or misdemeanor punishable by impri-
sonment of at least 8 years, or who has 
been sentenced by a court of first instance 
to a term of imprisonment of more than 
3 years. Strasbourg jurisprudence shows 
that pre-trial detention cannot be used in 
anticipation of a conviction, so it should 
be limited only to certain, specified cases. 

• Exceptionally to prevent the defendant 
from committing a new aggravated felo-
ny6. The criterion of an aggravated felony 
is not defined in the act. Nevertheless, in 
the light of Art. 257 sec. 2 of the Code of 
Criminal Procedure can be interpreted as 
crimes against life, health, as well as pu-
blic safety. 

CCP regulates not only situations when pre-trial 
detention should not be used, but also situ-
ations when such a preventive measure must 
not be used. Article 259 of the Code of Criminal 
Procedure contains three relative prohibitions. 
According to the first, pre-trial detention sho-
uld be waived if special considerations do 
not prevent it, and depriving the accused of 
his freedom would cause serious danger to 
his life or health, or would entail exceptionally 
grave consequences for the accused, or his 
immediate family7.

1. In theory...
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According to the second relative prohibition, 
pre-trial detention shall not be used when, 
based on the circumstances of the case, it is 
foreseeable that the court will impose a con-
ditional sentence of imprisonment or a more 
lenient sentence, or that the period of pre-trial 
detention will exceed the expected term of 
imprisonment without probation8.

The third prohibition stipulates that pre-trial 
detention may not be used if the crime is pu-
nishable by a sentence of imprisonment not 
exceeding 2 years9.

The relativity of the second and third prohi-
bitions follows from sec. 4 of Art. 259 of the Code 
of Criminal Procedure, according to which, the 
prohibitions do not apply when the defen-
dant is in hiding, persistently fails to appear 
for subpoenas or otherwise unlawfully obs-
tructs the proceedings or his identity cannot 
be established.

Moving on to more procedural issues, pre-trial 
detention is applied in pre-trial proceedings 
at the request of the prosecutor10 and can only 
occur by court order11. Before applying a pre-
cautionary measure, the court or prosecutor 
is required to question the accused. The only 
exception to this rule is when interrogation 
is impossible due to the suspect's hiding or 
absence from the country. The lawyer has the 
right to participate in the hearing and the pro-
secutor is obliged to notify the court about the 
date of the hearing12.

In the application for pre-trial detention, the 
prosecutor is required to list evidence indica-

8 Article 259 section 2 of the Code of Criminal Procedure.
9 Article 259 section 3 of the Code of Criminal Procedure.
10 Article 250 section 2 of the Code of Criminal Procedure; When pretrial detention is applied after
 indictment, it is applied by the court before which the case is pending.
11 Article 250 section 1 of the Code of Penal Procedure.
12 Article 249 section 3 of the Code of Criminal Procedure.
13 Article 250 section 2a of the Code of Criminal Procedure
14 Article 251 section 1 of the Code of Penal Procedure.
15 Article 251 section 2 of the Code of Penal Procedure.
16 Article 251 section 3 of the Code of Penal Procedure.
17 Article 263 section 1 of the Code of Penal Procedure.

ting that there is a high probability that the 
defendant has committed a crime, circu-
mstances supporting the existence of threats 
to the proper course of the proceedings or 
the possibility of the defendant committing  
a new, serious crime, and the specific basis 
for the use of this preventive measure and the 
necessity for its use13.

The order on the application of the preventive 
measure should mention the person, the al-
leged act, its legal qualification and the legal 
basis for the measure14, as well as specify the 
period until which the arrest is to last15. Impor-
tantly, the reasons for the order should include 
a presentation of the evidence proving that the 
defendant has committed a crime, and, above 
all, a demonstration of the circumstances in-
dicating the existence of threats to the proper 
course of the proceedings or reasons for the 
application of preventive pre-trial detention, 
that is, the possibility of the defendant com-
mitting a new, serious crime16.

The most relevant guarantee from the defen-
dant's perspective is found in Art. 257 sec. 1 of 
the Code of Criminal Procedure, which states 
that pre-trial detention shall not be used if 
another precautionary measure is sufficient. 
This means explaining why another preventive 
measure was not considered sufficient.

In pre-trial proceedings, the court may set  
a term of pre-trial detention for a period not ex-
ceeding 3 months17. If the special circumstan-
ces of the case prevented the completion of 
pre-trial proceedings within three months, the 
court may extend pre-trial detention at the 
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request of the prosecutor, but all extensions 
cannot not exceed 12 months18. At the same 
time, the total period of pre-trial detention up 
to the first-instance judgment cannot exceed  
2 years19. The Code of Criminal Procedure allows 
the appellate court to extend these deadlines 
if the necessity arises in connection with the 
suspension of criminal proceedings, activities 
aimed at establishing or confirming the identity 
of the accused, the performance of evidentiary 
activities in the case of particular complexity, 
or outside the country, as well as deliberately 
delaying the proceedings by the accused20.

Another important guarantee for the suspect 
(accused) is found in Art. which stipulates that 
the extension of pretrial detention by the ap-
pellate court shall not be applied when the 

18 Article 263 section 2 of the Code of Criminal Procedure.
19 Article 263 section 3 of the Code of Criminal Procedure.
20 Article 263 section 4 of the Code of Criminal Procedure.
21 Article 252 section 1 of the Code of Criminal Procedure.
22 Article 252 section 3 of the Code of Criminal Procedure.

penalty realistically threatening the defendant 
for the crime charged does not exceed 3 or 5 
years' imprisonment.

Defendants have the right to file a complaint 
against the order of pre-trial detention21. The 
court should consider the complaint promptly, 
no later than before the expiration of 7 days 
after the complaint is forwarded to the court 
along with the necessary files22. A preventive 
measure, including the harshest of them, i.e. 
pre-trial detention, should be immediately 
rescinded or modified if the reasons for which 
it was applied no longer prevail. For example, 
if the pre-trial detention was imposed for fear 
of obstruction, the preventive measure should 
be lifted immediately after the collection of 
evidence. 
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2. Poland is a country of arrest 
lawlessness 

Unfortunately, practice falls far short of the-
ory, and the use of pre-trial detention in Poland 
has been a problem for years. The highest 
number of people in detention centers was 
observed in the early 2000s. In 2001, more than 
24 thousand people were deprived of their li-
berty in this way, in 2002 almost 22 thousand, 
and in 2003 almost 21 thousand. 

Unjustified adjudication and extension of 
pre-trial detention violates human rights. Not 
surprisingly, with such a scale of abuse, the 
situation has attracted the interest of institu-
tions responsible for defending them. In 2007. 
The European Court of Human Rights (ECtHR) 
communicated to the Polish government the 
complaints of 78 Polish citizens who reported 
abuse of pre-trial detention by Polish autho-
rities23. Allegations raised against the Polish 
authorities concerned the overhasty use of pre-

-trial detention and automaticity in extending it. 
Two years later, the ECtHR, in Kauczor v. Poland, 
declared that the abuse of pre-trial detention 
in Poland was systemic and not the result of 
misinterpretation of laws in individual cases24.

The verdict was a watershed moment, since 
which the number of temporary detainees 

23 www.prawo.pl/prawnicy-sady/tymczasowe-aresztowania-w-polsce-liczba-wciaz-
 rosnie,507498.html.
24 Ibidem.
25 www.hfhr.pl/raport-hfpc-tymczasowe-aresztowanie-nietymczasowy-problem.
26 Statistics on preventive measures published by the Ministry of Justice. https://isws.ms.gov.pl/pl/
 baza-statystyczna/opracowania-wieloletnie.

has begun to steadily decline. The time follo-
wing the announcement of the decision has 
been marked by many changes in the areas 
of criminal law, criminal policy, the structure of 
the judiciary and prosecutors' offices, as well 
as the operation of criminal justice agencies. 
These changes have also affected the use of 
restraints, the most painful of which is pre-trial 
detention. In the period from 2009 to 2015, the-
re was a significant decrease in the number 
of people in detention centers – in 2009 the 
number was 9460, and in 2015. – 4160. Unfor-
tunately, according to the Helsinki Foundation 
for Human Rights in its report on the abuse of 
pre-trial detention since then, we have seen 
a worsening of the situation: "The downward 
trend has not continued, and in recent years we 
have again seen a consistent and significant 
increase in the number of people deprived of 
their liberty before the final sentence. As of 
May 31, 2019, there were already 8365 people 
in temporary custody”25.

At the end of 2021, there were already 11 908 
people in temporary detention.26.
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Graph 1. Pre-trial detainees in pre-trial and trial proceedings

Źródło: own study based on statistical data published by the Ministry of Justice.

The situation is rapidly 
deteriorating

Between 2009 and 2015, the percentage of 
pre-trial detainees as a proportion of total 
prisoners fell from 11.26 percent to 5.88 per-
cent27. However, since 2016, this percentage 
has started to rise again, and in 2018 it will 
already exceed 10 percent28. In 2021, the same 
percentage amounted to over 14 percent29.  
A similar trend can be observed in the case of 
prosecutorial applications for pre-trial deten-
tion. As shown in Table 1, the number of applica-
tions for pre-trial detention in the course of the 
pre-trial investigation decreased steadily until 
2015, and the difference between the number 
of applications in 2009 and 2015 amounted 
to over 14 thousand. However, starting in 2016, 
the number of applications began to increase 
rapidly to reach the same level in 2018 as five 

27 https://www.hfhr.pl/raport-hfpc-tymczasowe-aresztowanie-nietymczasowy-problem.
28 Ibidem.
29 Own study based on the annual static information for 2021 published by the Central Board of 
 the Prison Service, accessed at: https://www.sw.gov.pl/assets/19/51/61/a542f3464c6b93a
 4771c38eac7813b2b3aaee79c.pdf.
30 More recent data not available.
31 More recent data not available.

years earlier30. A similar trend is observed in 
the case of pretrial detention orders - while 
the number of orders issued between 2009 
and 2015 fell by more than 12,000, in 2016 the 
number of orders began to rise again and in 
2018 reached the same level as in 201331.
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Year

Applications for pretrial 
detention in the course of 

proceedings pre-trial

2009

Table 1. The number of prosecutors' applications for pre-trial detention filed during pre-trial proceedings 

and their effectiveness

24 75527 693 89,39%

2010 23 06025 688 89,77%

Provisions to apply 
temporary detention in 

the course of proceedings 
pre-trial

Percentage granted 
requests for appliction 

of pretrial detention 

2011 22 74825 452 89,37%

2012 19 78622 330 88,60%

17 49019 410 90,11%

2014 17 23118 835 91,48%

2015 12 58013 665 92,06%

2016 13 79115 172 90,90%

2017 17 14018 750 91,41%

2018 17 76219 655 90,46%

In their analyses, the Helsinki Foundation for 
Human Rights (HFPC), as well as the Court 
Watch Foundation, highlight a problem arising 
from the very high success rate of prosecu-
torial requests for pre-trial detention32. As can 
be seen from the data shown in Table 1, courts 
have been granting prosecutors' requests for 
pre-trial detention for years. The percentage 
of successful applications settles at approx. 
90 percent33.

The HFPC alerts that the continued high success 
rate of applications in the post-2015 period 
is a cause for concern. In 2015, 92 percent of 
prosecutorial requests for pre-trial detention 
were granted. The record high success rate of 
applications this year may be due to the low 
number of applications filed by prosecutors 

32 https://courtwatch.pl/wp-content/uploads/2019/12/tymczasowe_aresztowania_FCWP.pdf.
33 Ibidem.
34 Ibidem.
35 Ibidem.
36 Annual static information for 2021, Central Board of Prison Service, accessed at: 
 https://www.sw.gov.pl/assets/19/51/61/a542f3464c6b93a4771c38eac7813b2b3aaee79c.pdf.

(just over 13,500). In 2018, the courts granted 
more than 90 percent of requests for the use of 
pre-trial detention - a slightly lower efficiency 
than in 2015 - although the number of requests 
filed was almost 6,000 higher34.

The Court Watch Foundation also draws at-
tention to the growing disparity between the 
number of convicts and pre-trial detainees35.   
In 2015, 65 664 people were convicted and 4162 
people were imprisoned in detention centres. 
In 2018, one thousand fewer people were co-
nvicted, 64,045 people, and 7,360 people were 
already imprisoned in detention centres. The 
trend continues to worsen, with more than 61 
648 people convicted and as many as 8 707 
people in pre-trial detention in 202136.

2013

Source: Helsinki Foundation for Human Rights based on data from the Ministry of Justice
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In 2021, there were more than twice as many 
detainees in Poland as in 2015.

In addition, we can observe a rapidly growing 
number of temporarily arrested foreigners. In 

2020, we observed a small decrease in the 
number of foreigners incarcerated in Polish de-
tention centers, which can be attributed to loc-
kdowns and impediments to border crossing. 

Graph 2. Number of foreigners in temporary detention from 2014–2021

Source: own study based on statistical data published by the Ministry of Justice
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The problem is time – or actually 
the length of pre-trial detention

The length of pre-trial detention is one of the 
biggest problems related to the abuse of pre-

-trial detention in Poland. The length of depri-
vation of liberty without a final judgment is also 
a charge often raised in Polish proceedings 
before the European Court of Human Rights37. 
Due to the separate reporting of pre-trial de-
tention time by courts and prosecutors' offices, 
an accurate indication of the average pre-trial 
detention time in Poland is not possible38.

The Court Watch Foundation conducted a study 
in 2019 on court case files from 2016-2018, which 
showed that the average length of pre-trial 
detention in cases where the district court had 
jurisdiction was respectively: 

• 8 months for cases in which pre-trial de-
tention was revoked during prosecutorial 
or judicial proceedings;

• and 14 months for cases where pre-trial 
detention was used until the final judgment. 

37 https://www.hfhr.pl/raport-hfpc-tymczasowe-aresztowanie-nietymczasowy-problem.
38 Ibidem. 
39 https://courtwatch.pl/wp-content/uploads/2019/12/tymczasowe_aresztowania_FCWP.pdf.

For cases pending before the district court, 
the average time in pre-trial detention was 
respectively:

• 6 months for cases in which pre-trial de-
tention was revoked during prosecutorial 
or judicial proceedings; 

• and 7 months for cases where pre-trial de-
tention was used until the final judgment39.

As part of its analysis, the Foundation cross-re-
ferenced the average time in pre-trial deten-
tion with results in the Criminal Justice Index 
for 12 European countries. The data clearly 
shows that countries with lower average pre-

-trial detention times (e.g. England and Wales –  
2 months, Austria – less than 3 months or the 
Netherlands and Norway – less than 4 months) 
can boast a better functioning and better rated 
justice system. Among the countries included, 
the average time in pre-trial detention was 
longer only in Greece, which carried a worse 
score in the Justice Index.
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Although the number of
complaints is increasing, the 
number of granted complaints 
is decreasing

By 2016, the number of complaints about pre-
-trial detention had steadily declined. In 2014, 
the number of complaints submitted to district 
and regional courts amounted to 5,250. Since 
2017, we have seen a renewed increase in the 
number of complaints. The largest number 
of complaints was filed in 2019 – there were 
over 7 thousand of them. In 2020 and 2021, this 
number started to decrease again, although 
it still remains at a much higher level than in 
2015–2016.

We cannot analyze the issue of grievances 
in isolation from the number of accepted 

grievances regarding pre-trial detention. As 
can be seen in Figure 5, we see a very distur-
bing trend in this aspect, showing that the 
number of granted complaints in relation to 
the applications filed is dropping dramatically. 
In 2014, 716 out of 5250 complaints were upheld, 
accounting for 13.6% of all complaints. In 2016, 
136 out of 3,632 applications were processed 
by the courts in favour of the suspect, i.e. less 
than 4 percent of all applications. The low 2016 
result may also be influenced by the record low 
number of applications that were submitted by 
victims this year. Although in 2021 the number 
of complaints filed was at a similar level as 
in 2014 (the difference is 500 filed), there is  
a huge disparity between the number of gran-
ted complaints. In 2021, the courts granted 
141 of the 5 768 complaints filed - a mere 2.4 
percent of the total.

Graph 3. Average time in pre-trial detention, relative to criminal justice index values in European 
countries for which both data are available

Source: Court Watch Foundation
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Graph 5. Number of complaints upheld regarding pre-trial detention

Source: own study based on statistical data published by the Ministry of Justice.

Graph 4. Number of complaints concerning pre-trial detention

Source: own study based on statistical data published by the Ministry of Justice
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Polish version of the 
global problem

Although this report focuses on the situation in 
Poland, it should be said that abuse of pre-trial 
detention is a serious problem in many coun-
tries. At any given time, there are more than 
3 million people in detention centers around 
the world40. On an annual basis, the number 

40 https://www.prisonstudies.org/sites/default/files/resources/downloads/world_pre-trial_list_
 4th_edn_final.pdf.
41 https://www.penalreform.org/issues/pre-trial-justice/key-facts/.
42 Ibidem.

of people in pre-trial detention is more than 
15 million41. At the same time, the number of 
inmates in detention centers has increased 
by more than 15 percent42 since the beginning 
of the 21st century. Given these figures, one 
cannot help but notice that pre-trial detention 
is a problem that affects a significant number 
of people.
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3. True stories

Although we have learned the theory and sta-
tistics, they do not show even in part the extent 
to which the rights of suspects and defendants 
are violated through the abuse of pre-trial 
detention in Poland. Therefore, as part of its 
research, the Warsaw Enterprise Institute con-
ducted a series of in-depth interviews with 
people who have been victims of pre-trial 
detention abuse. The results of the interviews 
are presented below.

                       Free Maciek!                        

Do you remember "Free Maciek!"? Good, be-
cause it's been 10 years since the day he was 
arrested recently, and the trial hasn't gotten 
off the ground.

How did the pre-trial 
detention happen?
Maciej Dobrowolski's drama began before the 
European Football Championships 2012, which 
were organized in Poland and Ukraine. At that 
time, a group of football fans clashed with the 
Prime Minister. – In order to cover up all the 
shortcomings concerning the organization of 
the European Championships (unprepared 
train stations and motorways), the government 
decided to create a replacement topic for the 
public and they were the fans – says Maciek. 
In response, football fans began to protest and 
overthrow the Prime Minister's propaganda 
of success. The fans who gathered at the city 
office were arrested and spent several months 
in pre-trial detention. "The government feared 
that we as fans would interfere with the orga-
nization of the championships, that were the 
apple of their eye," he recalls. 

On May 28, 2012, at 6 a.m., police officers burst 
into the apartments of several dozen fans, put-
ting them on the ground. They searched the 
apartments, threw everything out of the closets, 

and found nothing. We left our apartments in 
handcuffs. None of us expected that we co-
uld have charges other than fan ones. Upon 
entering the apartment, police officers joked 

"look for scarves and flags of rival clubs." On 
the occasion of his arrest, some 20-30 people 
were detained. Maciek has never had a criminal 
record or any fan-related charges.

Maciek was transported around Warsaw in 
order to settle the formalities. During the day, 
the policemen talked about Euro tickets and 
laughed about whether Maciek felt sorry that 
he wouldn't see any matches. When they got 
to the prosecutor's office and charges were 
filed, the situation changed dramatically. - You 
brat, we have you as a hooligan and to you 
about fan issues, and you're part of a box gang. 
You're a gangster - the cops said. 

Arrest hearing was 
"conveyor" style
A day later, a "conveyor hearing" was held. 
Each supporter entered the courtroom, each 
was charged with participation in an organi-
zed crime group and automatically ordered to 
serve three months of pre-trial detention. Ma-
ciek did not confess and requested to contact 
a lawyer. There was no such contact. - In my 
naivety I said that I could be examined with 
a variograph, no machine had entered. I said 
that I refused to explain, because the allega-
tions were so absurd, because it was difficult 
to address them. No one in the group of fans 
has been ordered to take custodial measures.
According to the prosecution's allegations, 
Maciek's gangster alias was "Translator," and 
Maciek traveled at least once or twice a week 
to the Netherlands to transport large quantities 
of marijuana to Poland. Maciek knew English 
at a high level, and the soccer club he was  
a supporter of had a long-standing friendship 
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with the Dutch club Den Haag. However, this 
was where the similarities ended. At the time 
he was alleged to have traveled 4,000 to 8,000 
kilometers per week by car, he was working full 
time in an office on Radzyminska Street. - The 
prosecutor's office did not bother to check 
that at the time of the charges against me, 
I was working from  
9 a.m. to 5 p.m. on 
Radzyminska Street, 
so the allegation that 
I would travel to the 
Netherlands at that 
time was abstract 
and unrealistic," he 
adds. - The statement 
of the crown witness 
was enough, zero evi-
dence. I was thought 
to be an easy prey. The guy who was supposed 
to get married in 3 months, whom they will 
threaten, will sit for 2 weeks and confess to 
everything they accuse him of. As it later turned 
out, immediately after his release from custody, 
the crown witness' charge was overturned.

Maciek spent a year and a half in pre-trial 
detention	before	he	could	look	at	his	case	files.	
The detainees in custody were not entitled to 
anything. All requests and complaints were 
rejected "automatically".

This was not the end of the absurdities in Ma-
ciek's case. During the 40 months he spent in 
custody, he took part in hundreds of demon-
strations. No one's ever recognized him. The 
person who cooperated with the prosecutor 
said before the court that he did not know him. 

- In theory, it is the court that has to prove you 
guilty, I was the one who tried to prove that  
I was not guilty - he concluded. 

Regularly, every 3 months, the exact same or-
ders of extension of pre-trial detention came 
to the detention center. - Copy-paste from 
3 months ago - describes the automatism 
with which the Polish justice system violates 
the rights of the accused. - There is a fear 

of obstruction. There is a fear that he might 
flee the country. There is a high probability of 
committing a crime, threatened with a high 
penalty. Without any justification. 

At a later stage, the case proper and the pre-
-trial detention complaint case were held 

at the same time.  
A judge from the Co-
urt of Appeals ruled 
that the use of liberty 
measures was alrea-
dy possible, while the 
District Court ruled 
that it could not be 
done. The Court of Ap-
peals ordered 50,000 
bail without a ban on 
leaving the country, 

despite the fact that Maciek was allegedly 
the main organizer of the smuggling. - The 
same judge who two weeks earlier called me 
the ringleader of the group later released me 
without a ban on leaving the country. Two 
weeks later, a letter came that the crown wit-
ness had "made a mistake".

Maciek is sure that if the case had not become 
media, his detention would have been exten-
ded   infinitely. In the action "Free Maciek!" fans, 
well-known athletes, actors and politicians of 
various factions got involved. More than 5,000 
letters were sent in his case. - It is appalling 
that after the words of a witness who goes 
along with the prosecution in exchange for  
a leniency of his sentence, any man can go to 
jail. No one is looking at the fact that a man is 
being bullied, human rights are being violated.

Life after temporary detention
10 years have passed since 28 May 2022. Mean-
while, Maciek lost his fiancée, his job, his grand-
mother died, and his business bankrupted. He 
cannot fully return to his normal life because 
the perspective of a trial weighs on him. After 10 
years of arrest, including 40 months of pre-trial 
detention, Maciek was awarded 10,000 zlotys in 
compensation for the length of the proceedings. 

They started banging on the door at 
6am. I was worried they were gonna kill 
my dog. Apartment turned upside down. 

Everything from the cabinets was plo-
wed over. Car was searched. A normal 
job, I was a developer in a large com-

pany. My fiancée and I opened a bistro 
in Wola district. I was a normal person, 

driving a 95 Ford Fiesta.
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Jacek Golińczak was president of a company in 
the precious metals industry. At one point, he 
resigned from his job and went to London. While 
working in London, he also took on assignments 
for his old company. When the prosecutor issu-
ed the decision to detain him, CBŚ arrived at 
his home. When his wife called to inform him 
of the situation, Jacek said that he needed 48 
hours and he would report to the prosecution 
himself, which he did. Nevertheless, he was 
handed over to the CBD to fake an arrest. - The 
prosecutor laughed in my face, claiming that 
I had been detained by the CBŚ - he adds.

The interrogation was oppressive, the prosecu-
tor acted nervously, shouted and threatened 
imprisonment. - I have experienced a lot in my 
life. The prosecutor threatened "others said 
everything, we know everything, and you're 
lying". I didn't sign the explanatory memoran-
dum, the prosecutor was appalled. I heard, “You 
won't sign, you'll never get out of jail.”

Detainees are deprived of their rights and di-
gnity in the first hours of detention. - Data 
protection is non-existent, name, personal 
information, address - everyone knows about 
everything. You sleep on a 1 cm thick mattress 
on the ground, and next to another suspect. 
Even though you're not convicted yet, you're 
not even accused yet. He didn't ask for a lawyer 
the first time he testified. The prosecutor at 9:30 
pm detained him for three months. He asked 
for the possibility of calling his wife – he was 
not allowed to do so.

The arrest hearing was a mere formality. The 
indictment took 12 pages and the hearing 
lasted 5 minutes. The court gave the floor to 
Mr. Jacek, who proved that he was the sole 
breadwinner in the family and requested  for 
a bail. The prosecutor required 100 thousand 
zlotys. - He knew that this money was impos-
sible to gather for my family. The court did 
not respond to my arguments – he concludes.
. 

Charges without proof
The new president of the company, which Ja-
cek once managed, committed extortion. The 
charge of involvement in an organized criminal 
group was filed against more than 60 people. 
No evidence has been presented against Ja-
cek other than the testimony of witnesses who 
worked with the prosecutor. However, the ar-
ticle of the organized crime group gives the 
prosecutor unlimited possibilities. The guilt of 
the group becomes the guilt of the suspect.
 
All the allegations were phrased in the con-
ditional mood, the indictment only contained 
vague phrases like "it is presumed," "assumed," 

"suspected" or "witnesses testify" that he had a 
great deal of influence over the group's acti-
vities. All of it theoretical, nothing is backed up 
by evidence. He repeatedly requested confron-
tations with witnesses and proved upon do-
cuments that they were lying. Nothing worked. 

The prosecutor justified the extension of pre-
-trial detention by the need to perform acti-
vities such as interviewing all suspects. There 
were 60 companies and 200 people involved, 
most completely unrelated to Jacek. Still, he 
had to wait in custody for the prosecutor to 
find a hundredth person in the investigation, 
because the prosecutor allegedly investigated 
multithreading.

The	file	was	only	made	available	to	him	for	
the	first	time	after	the	second	extension.	He	
has	filed	multiple	complaints	and	appealed	
for evidence against him.

The extension of pre-trial detention was done 
in anticipation of a conviction and was also 
explained by the scale of fraud or the need 
to verify possible international trade abuses. 

As a result, 8 times the detention was prolonged 
and 8 times Jacek requested to be brought to 
a court session to present evidence. - I could 
not afford an attorney. The public defender 
suggested I confess and the prosecutor wo-
uld let me go. A man breaks down, a family 

					The	story	of	Jacek	Golińczak						
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in crisis, a marriage falls apart - he says. At 
one point he asked the prosecutor to tell him 
what to confess to. - If I start lying, I'll drive 
myself into a corner. Later I heard from the 
prosecutor "if you are not effusive, you will end 
up in jail  forever. In the absence of evidence, 
prosecutors stall. They want to tire you out 
enough to make people confess to acts they 
didn't commit, just to get out".

Alternative measures 
to pre-trial detention 
were not considered 
at all. The prosecutor 
reasoned that Jacek is 
guilty and the evidence 
proves it. In fact, 99% 
of the evidence did not 
concern him, and 1% showed that he did not 
do anything illegal. A complete violation of the 
presumption of innocence.

During the course of operations, tax audits 
never found any irregularities. As chairman, he 
made the decision to hire a dedicated employ-
ee for contractor verification and procedures. 
During the hearings, the prosecutor presented 
against Jack the fact that he chose money 
from the company's account as President. - 
This money was not embezzled, but went into 
the company's coffers. But this was already an 
allegation. If I was a thief why couldn't I afford 
a lawyer or bail? - he asked. 

Detention in inhumane conditions
According to Jacek, the detention center from 
the prison in practice differs only in nomenc-
lature. - The same people, the bugs are the 
same, the fungus is the same," he lists. Jacek 
began to lose his sight. The halls are unventi-
lated. Every single cell does not meet Europe-
an conditions, and 1000 arrests in Poland are 
not adapted to sanitary and living conditions. 

"The convict must be punished in a manner 
appropriate to the 
act. However, in Po-
land, one loses one's 
health, mentality, fa-
mily, and good name 
before anything has 
been proven. Worse, 
every man has no 

chance to defend himself. In a detention center, 
you can't get a pencil and paper to prepare 
your defense.

Destroyed life without judgment

His wife left him. He worked abroad, now he 
has no passport – he lost his career. His father 
died - his property and house, for which he 
had put aside money all his life, were seized 
to provide for his disabled brother. 

After spending 18 months in custody, it 
turned out that the witness was "mista-

ken" - Jacek was not involved in the alle-
ged acts. More than two years later, the 

trial has yet to begin, and the prosecutor 
has done nothing.
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                   Anna Malinowska                 

At 6 a.m., four CBA officers entered Anna's 
Malinowska (the name of the character has 
been changed) house, searched the apart-
ment, packed laptops and documents. Char-
ges were read out about supporting one of the 
companies where she worked. Then, for half 
a day, the officers performed - as is known 
from the time perspective - sham activities. 
They traveled between different locations. In 
one of them, they "accidentally" came across 
other detainees in the same case. She saw her 
own son getting out of the car. She also saw 
friends from work. Approximately 20 people – 
all completely terrified. The actions were aimed 
at intimidating everyone.

As Anna was on sick leave, she could not be 
placed in the so-called "hole". As a result, she 
was transported to a psychiatric hospital. For 
two days, she was deprived of contact with her 
lawyer and loved ones. Two officers from the 
CBA sat continuously, taking turns under her 
solitary confinement.

On the second day, a prosecutor came to the 
hospital with a person who wrote down the 
testimonies. She didn't get any papers, she 
didn't have any contact with anyone. She co-
uldn't find a lawyer because the CBA only al-
lowed her to give them the number they were 
supposed to call to let them know she was 
being detained. She was interrogated witho-
ut a defense attorney or the awareness that 
she could stop answering questions without a 
lawyer present. The prosecutor said she was 
facing terrible charges. He threatened to send 
her to the worst detention facility imaginable, 
so that she would cooperate, "because she 
wouldn't get away with it."

During the arrest hearing the next day, Anna 
still did not have a lawyer. When the hearing 
started and the judge found out that Anna 
didn't have a lawyer, they took a break and 
started looking for a public defender. The lawy-
er seconded a young man who acted against 

her. The judge didn't know the case file, and 
her questions were wrong. I tried to explain 
the situation, to which I heard from the judge" 
I am not interested in the translation of the 
defendant – she recalls. She was sentenced 
to three months' imprisonment, and Anna was 
taken into custody by the forensic psychiatric 
ward. There were six people in her cell, three 
of whom were murderers of their husbands 
and children. 

In such situations, the prosecutor directs for 
research, which normally lasts 6 weeks. Anna 
spent six months in the hospital. If it wasn't 
for the intervention of the hospital, which con-
firmed that she was healthy and the hospital 
needed space, she could still be sitting there 
today. As a result, Anna spent months with 
murderers and mentally ill people, and the 
court automatically extended pre-trial de-
tention for more months without reviewing the 
acts. - The purpose of pre-trial detention is to 
reduce obstruction. If that were the case, they 
should release the people after three months. 
The prosecutor's office justifies the need to 
extend the detention because of necessary 
actions. The courts do not verify whether they 
have been executed. The complaints are not 
read by anyone. People have no rights - she 
emphasizes. 

The indictment was only presented to her after 
six months. There were many ambiguous phra-
ses in the presumptive mode. There was no 
evidence in the case and there were many 
inaccuracies in the basic facts. During the 
period of pre-trial detention, Anna wrote com-
plaints to the orders extending it. She wrote 
substantive arguments. The courts didn't take 
that into account at all. At the meetings, the 
files weren't even opened. 

The courts do not agree that the suspect sho-
uld appear at the pre-trial detention hearings. 
Arrested persons must have a lawyer with them 
at all times, because the prosecutor does not 
want to talk to the suspect. “Why?” I asked. 
and I heard, “The prosecution never answers 
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the questions of the suspects. You have to 
remember that, M'am. 

Anna spent a year and four months in custody. 
At	the	time,	the	CBA	told	the	story,	the	family	
disowned her, the media spread the word 
about a scandal she was allegedly involved 
in, friends turned away, and the lawyer wants 
to resign because her son isn't paying. They 
were mentally abusing her.

For 14 months she had no way to contact her 
mother or partner. - What could my mother, 
who lives in the Podlasie countryside, mull over 
with me, as a conversation in custody lasts  
5 minutes? Blackmailing, holding and breaking 
people's backs – the prosecution is doing eve-
rything they can to get us to cooperate.

On the margins of society witho-
ut a verdict
Anna was released from custody 2 years ago 

- since then she has been under the custody 
of the prosecutor's office and the prosecutor 
can at any time suspend her custody and 
deprive her of her freedom. To pay the 150,000 
deposit, she had to sell the apartment. The 
bail that lies with the prosecutor is thinning 
day by day through inflation. She has limited 
civil rights, must appear for supervision, and 
cannot leave the country. There is no way to 
go back to work. - Even if the court finds me 
guilty I want to put this case behind me. The 
attorney says this will drag on for another 5-6 
years - says Anna.

For the 13 years she was President, she could 
continue to generate taxes and jobs for the 
State. Now she is spending the money she 
has saved over her lifetime on a lawyer. She 
doesn't get the benefit because she was in 
custody for so long that she lost the right to it. 
She is now on the margins of society despite 
the lack of a conviction. - Even if someone 

is guilty, he continues to be a citizen of this 
country. Arrest or imprisonment is a loss of 
freedom, while detention centers and prisons 
in Poland deprive people of their dignity. They 
are degrading people. For a sophisticated 
criminal, three months in jail is a vacation. It's 
hell for a normal person - she says.

Detainees judged by society
At the time of pre-trial detention, society con-
siders suspects guilty. The same situation hap-
pens in the employee-employer relationship. 

- The employer should stand behind his em-
ployees with a wall, because admitting that 
an employee may have committed a crime 
shows problems in the company's internal 
procedures. Unfortunately, this is not the case. 
Employers fire people before there is a verdict 
or even an indictment. Anna says about the 
social ostracism. - This society needs to chan-
ge and understand that not everyone has to 
be in jail for every wrongdoing.

Detainees live at state expense - 
a toxic myth
Just because someone is arrested doesn't 
mean they are kept at the state's expense. 
From the state you get two rolls of toilet pa-
per and a tiny tube of toothpaste for a month. 
Keeping Anna in prison cost her family 1500 
PLN per month. 

In detention centers, people live like homeless. 
No washing machines, no strings to hang your 
underwear. Five people are locked in a tiny cell. 
It is allowed to have only two T-shirts. 

Anna was suffering from diabetes and needed 
exercise. There was no gym, no activities in cu-
stody. She wrote applications for permission to 
work, for conducting psychological workshops, 
writing a CV. In response, she was told "You are 
here to stay here."
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4. Recommendations

We do not have to accept the violation of fun-
damental rights. We can say "NO" to detention 
lawlessness. 
 
NAbuse of pre-trial detention in Poland is  
a pressing problem. For years, the effective-
ness of prosecutors' requests for pretrial de-
tention has remained at around 90  percent. 
Arrest hearings for the most part are a mere 
formality, after which 3 months of pre-trial 
detention are ordered. During these 3 months, 
the prosecutor's office should collect evidence, 
but very often nothing happens. Courts do 
not verify whether prosecutors have perfor-
med, automatically extending the period of 
pre-trial detention for additional months. As 
a result, the length of pre-trial detention has 
been a problem in Poland for years, confirmed 
in many judgments of the European Court of 
Human Rights (ECtHR). 

In recent years, the number of pre-trial deta-
inees has been growing rapidly. Despite the 
growing number of complaints about the ap-
plication of pre-trial detention, the number of 
applications granted is decreasing. Victims 
held in detention have limited opportunities to 
prepare their own defense. Not everyone can 
afford an attorney, and the courts won't talk to 
the defendants. Presumption of innocence only 
exists on paper. The result of all these abuses 
are ruined lives, broken families, wasted care-
ers. This is all a violation of fundamental rights.

We do not need to accept this. We can say 
"NO" to detention lawlessness. We realize that 
the problems that lie at the root of the abuse 
of pre-trial detention are systemic, while we 
have to start somewhere. That's why the War-
saw Enterprise Institute proposes to introduce 
a series of measures to improve the criminal 
justice system in a simple way. 

43 https://zpp.net.pl/wp-content/uploads/2021/06/24.06.2021-Raport-ZPP_Naduzywanie-
 tymczasowego-aresztowania.pdf.
44 Ibidem.

1. Introduce legal limits for the maximum 
duration of pre-trial detention based on 
the model of France or the Netherlands.

Currently, the Code of Criminal Procedure al-
lows appellate courts to extend pre-trial de-
tention beyond the time limits provided for in 
the code if the necessity arises in connection 
with the suspension of criminal proceedings, 
activities aimed at establishing or confirming 
the identity of the accused, the performance 
of evidentiary activities in a case of  particular 
complexity or outside the country, or the delibe-
rate protraction of proceedings by the accused. 
Such a possibility should be definitely limited. 
We propose to introduce a statutory limit for 
the maximum duration of pre-trial detention43.

On the other hand, France clearly defines the 
maximum times of pre-trial arrest for pro-
hibited acts, felonies and crimes, and these 
times are much lower than those provided 
for threatened acts of varying importance in 
the CCP. Unfortunately, in Poland, in practice, 
there is often an accusation of participation in 
an organized criminal group, which allows to 
classify the alleged crime as "serious" – hence 
our second postulate.

2. We propose to introduce a criterion for 
the seriousness of the offense. Pre-trial 
detention should only be used in cases of 
serious violent crimes.

Limiting pre-trial detention to serious violent 
crimes is a reform that was introduced in the 
1970s in Finland. While this change was part 
of a broader reform aimed at introducing a 
more Scandinavian, people-oriented system, 
it allowed for a significant reduction in the 
number of pre-trial detainees44. Reducing the 
number of people in detention centers is also of 
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great importance to the detainees themselves 
because overcrowding in detention centers ne-
gatively affects sanitary and living conditions.

3. Treat release on bail as presumptive and 
detention as a necessity.

Deprivation of liberty as giving rise to enormo-
us costs for the wronged individual as well as 
enormous costs for society as a whole. A person 
in pre-trial detention cannot work, leading to 
a loss of skills and budget revenues that this 
person could generate for the Treasury while 
at large. In addition, the detainee loses the 
opportunity to support his family, which leads 
to negative social consequences. 

Worse, for many people, pre-trial detention has 
a criminogenic effect. For people who have had 
no previous contact with the criminal world, 
being in custody is a trauma that leads to the 
loss of the benefits associated with staying 
away from crime: family, work, home45. Dla-
tego tymczasowe aresztowanie powinno być 
traktowane jako ostateczność.

4. Reform guidelines for law enforcement 
agencies so that they implicitly apply 
non-custodial preventive measures at 
the pre-trial stage.

The law provides for a number of non-consen-
sual preventive measures, such as property su-
rety, police supervision, electronic surveillance, 
and a prohibition on leaving the country. The 
guidelines for law enforcement agencies sho-
uld put into practice the standards under the 
provisions of the Code of Criminal Procedure.

45 Ibidem.
46 Khudoyorov v. Russia, § 183; Lelièvre v. Belgium, § 97; Shabani v. Switzerland, § 62.
47 Idalov v. Russia [WI], § 140.
48 Piruzyan v. Armenia, §105; S.B.C. v. United Kingdom, §§ 23-24.
49 Mangouras v. Spain [WI], § 78; Neumeister v. Austria, § 14.

5. StoApply the rulings of the European 
Court of Human Rights, which include 
many	specific	safeguards	for	pre-trial	
detainees.

In its jurisprudence, the European Court of 
Human Rights includes many guarantees for 
defendants and pays special attention to al-
ternative measures to pre-trial detention:

• Article 5 section 3 of the ECHR not only 
guarantees the right to "[be] tried within 
a reasonable time or to be released pen-
ding the proceedings," but also states that 

"release may be made conditional on the 
provision of guarantees to ensure appe-
arance at trial46.

• When deciding whether to release or de-
tain an accused (suspect), the authorities 
have a duty to consider alternative means 
of ensuring the presence of such a person 
at the trial47.

• The automatic denial of bail, without ju-
dicial review, is incompatible with the gu-
arantees of Article 5 section 348.

• The purpose of the surety referred to in 
Article 5 sec. 3 of the Convention, is not 
to cover the damage, but to ensure an 
appearance at the trial. Consequently, the 
amount of the property surety must be 
determined in relation to the defendant's 
assets and relationship with the persons 
who would provide security. The amount 
of suretyship must therefore be individual 
in nature and have a deterrent effect49.
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